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I. INTRODUCTION AND IDENTITY OF 

PETITIONER 

Steven Vivolo ("Steven") 1 is the brother and sole 

beneficiary of Nicholas Vivolo, as well as the undisputed 

appointee of Nicholas' power of appointment with respect to 

a Non-Exempt GSTT Trust and the appointee of Nicholas' 

power of appointment with respect to the Tony Vivolo 

Residuary Trust ("Residuary Trust"). 

At issue is whether Nicholas exercised his power of 

appointment with respect to the Residuary Trust. RCW 

l l.95A.010(3), pertaining to blanket exercise clauses, and 

RCW l l .95A.200, pertaining to the requirements necessary 

to exercise powers of appointment, are under review and are 

matters of first impression and substantial public interest in 

this matter. 

1 Since many involved individuals share the same last name, first names only are used 

for simplicity. No disrespect is intended. 

PETITION FOR REVIEW - 1 

DES MOINES ELDER LAW 
612 S. 227TH ST. 

DES MOINES, WA 98198 
206-408-2020 

Fax: 206-408-2022 



In addition, the Court of Appeals has misapplied well­

established Washington Supreme Court authority as well as 

Washington Court of Appeals opinions in support of the 

instant opinion; thus, this Court should grant review. 

II. COURT OF APPEALS DECISION 

Division I filed its opinion on December 16, 2024. See 

Appendix at pp A-1 -A-17. The trial court's decision is 

reproduced at A-18 -A -22. 

III. ISSUE PRESENTED FOR REVIEW 

Did the testator, Nicholas Vivolo, intend to exercise his 

power of appointment with respect to the Tony Vivolo 

Residuary Trust by use of the language "this includes but is 

not limited to" when such language could not possibly refer 

to anything else? 

IV. STATEMENT OF THE CASE 

The Court of Appeals' opinion is generally correct with 

respect to its recitation of the facts and procedure. Op. pp 1 -5. 

PETITION FOR REVIEW - 2 
DES MOINES ELDER LAW 

612 S. 227TH ST. 

DES MOINES.WA 98198 

2 0 6 -408-2020 

Fax: 206-408-2022 



However, some necessary facts were omitted or require more 

emphasis as outlined below. 

At the time of his death, Nicholas' estate had a beneficial 

interest in three trusts: (1) the GSTT-Exempt Trust for the 

benefit of Nicholas Vivolo, CP 15; (2) the Non-Exempt GSTT 

Trust for the benefit of Nicholas Vivolo, CP16; and (3) the 

Vivolo Family (Tony Vivolo) Residuary Trust for the benefit of 

Nicholas Vivolo. CP 8. 

Upon Nicholas' death, the assets in the GSTT-Exempt Trust 

passed directly to the next generation without becoming a part 

of Nicholas' taxable estate. Thus, Nicholas' estate held only its 

beneficial interests in the GSTT Non-Exempt Trust and the 

Residuary Trust. The estate's interest in each trust was a power 

of appointment. Each of these trusts was a nonexempt trust with 

respect to the generation skipping transfer tax, with that tax 

exemption having been fully utilized in the GSTT Exempt 

Trust. Furthermore, pursuant to Iona's will, the terms of both 
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the Non-Exempt GSTT Trust and the Residuary Trust were 

identical. 

In his will, Nicholas identified his nearest relatives as his 

brothers, Steven and Vance, noting his brother Ronald was 

deceased. He did not mention his deceased brothers, Vincent or 

Joseph, who are the fathers of Christopher and Joe Woody, 

respectively. CP 68. Neither Christopher nor Joe Woody were 

mentioned in Nicholas' will. 

The result of the trial court's ruling was that significant 

assets,¼ of approximately $1,290,377.09, CP 9, pass to 

Nicholas' brother Vance, who is identified as family in 

Nicholas' will, but for whom he did not otherwise provide, CP 

70. In addition, ¼ of $1,290,377.09, CP 9, passed to each of 

Christopher and Joe Woody, Nicholas' nephews, who are not 

mentioned as family in his will, and whose deceased fathers are 

also not mentioned in Nicholas' will, and for whom he did not 

otherwise provide. CP 70. Finally, Steven would also receive 
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only ¼ of $1,290,377.09, CP 9, when Nicholas' clear intent was 

to leave Steven everything he had, including both property and 

authority. CP 70. In the event Steven predeceased, Nicholas did 

not intend to benefit the individuals benefitted by the order 

currently on appeal; rather, he left his entire residuary estate to 

Steven's family. Id. 

V. ARGUMENT WHY REVIEW SHOULD BE 

ACCEPTED 

This Court should address four issues: (1) the Court of 

Appeals misapplied the effect of the "separate writing" to the 

will in support of its conclusion that Nicholas did not exercise 

his power of appointment with respect to the Residuary Trust, 

contrary to Supreme Court authority related to specific and 

residuary bequests ; (2) Nicholas did exercise his power of 

appointment with respect to the Residuary Trust pursuant to 

RCW l l .95A.010(3) and RCW l l .95A.200, the construction of 

which is a matter of first impression and substantial public 
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interest; (3) the Court of Appeals unnecessarily narrowed the 

holding of First Interstate Bank of Wash. v. Lindberg, 49 Wn. 

App. 788, 795, 746 P.2d 333 (1987) to apply only to single and 

straightforward trusts or estates; and ( 4) the Court of Appeals 

did not analyze the circumstances surrounding Nicholas' 

execution of his will, which support the conclusion that 

Nicholas intended to exercise the power of appointment with 

respect to the Residuary Trust. 

a. The Court of Appeals misapplied the effect of the 
"separate writing" to the Will. 

The Court of Appeals determined that Nicholas'use of the 

words "this includes, but is not limited to," refers to additional 

tangible personal property Nicholas may desire to leave Steven, 

by way of a separate writing to the will, as opposed to exercise 

of his power of appointment with respect to the Residuary 

Trust. This conclusion is utterly at odds with well-established 

Washington precedent and is reviewable under RAP 13. 4(b )(1). 
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Article IV ofNicholas' will states, "I give all my interest in 

certain items of tangible personal property to the persons 

designated in a separate writing, which is signed by me and 

included in this Will on page 9 that describes those items of 

property and directs their disposition ... " CP 69. 

Article V of Nicholas' will provides: 

After payment of taxes and liabilities, and other 
expenses of administration, I give, devise, and 
bequeath the rest, residue and remainder of my 
estate to my brother, STEVEN VIVOLO. If 
Steven Vivolo predeceases me or we die in a 
common accident, I give, devise and bequeath the 
rest, residue and remainder of my estate to 
Suluama T. Vivolo-Laumea Vivolo and my nieces 
and nephews, Machael A. Vivolo, Faith C. Vivolo, 
Anthony M. Vivolo and Kathleen Kay M. Vivolo, 
equally to share and share alike .... 

CP 118. Nicholas then left specific instructions pertaining to 

the power(s )2 of appointment. 

2 While it is not necessary to refer to both powers individually ... 

it is done so here for the Court's ease of reference. 
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This includes, hut is not limited to, my power to 
appoint and my appointive property as outlined in 
the non-exempt GSTT Trust that I am to take free 
of trust as outlined in that certain TEDRA 
Agreement ..... 

CP 118. Emphasis added. 

Thus, any items of tangible personal property not specifically 

designated on the separate writing would fall to the residue of 

the estate. This is consistent with well-established Washington 

precedent. When a specific bequest is found to be invalid, the 

bequest falls into the residuary estate; but, where a residuary 

bequest fails, the testator will usually die intestate as to it. In re 

Quick's Est., 33 Wn. 2d 568, 206 P.2d 489 (1949). Accordingly, 

any property that is not specifically bequeathed or devised will 

fall to the residue of the estate. 

The Court of Appeals' reasoning creates an impossible result. 

"Nicholas allowed himself the ability to later dispose of 

tangible personal property. Viewed in the context of the entire 

will, the phrase "not limited to" suggests that he could leave 
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additional personal property to Steven beyond his power to 

appoint and his appointive property ... ". Op. pp. 15-16. 

However, Steven is the recipient of all property, both real and 

personal, not otherwise bequeathed or devised in the will 

pursuant to the residuary clause. The separate writing related to 

tangible personal property could not give Steven additional 

personal property because he receives it all anyway. The only 

purpose of the pages of the separate writing would be if 

Nicholas wanted to leave tangible personal property to someone 

other than Steven. Thus, the phrase, "this includes, but is not 

limited to" can only refer to additional authority Nicholas 

desires to leave Steven because Steven will receive all property, 

including tangible personal property, without the necessity of 

separate writing. 

Nicholas can only give Steven authority with respect to two 

powers of appointment, the Non-Exempt GSTT Trust, and the 

Residuary Trust. Nicholas clearly appoints Steven with respect 
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to the Non-Exempt GSTT Trust. The only other possible thing 

that the phrase, "this includes, but is not limited to," could refer 

to is appointment with respect to the Residuary Trust. 

In Washington, the Testator's intent must, if possible, be 

ascertained from the language of the will itself, considered in its 

entirety, with effect given every part thereof. Matter of Est. of 

Bergau, 103 Wn. 2d 431, 693 P.2d 703 (1985). Thus, the Court 

of Appeals must give effect to the words 'this includes, but is 

not limited to," but must not rely on impossibilities to support 

its interpretation. 

b. The Court of Appeals' mistaken interpretation of 

the blanket exercise clause is an issue of statutory 

construction of first impression and of substantial 

public interest, meriting this Court's review 

pursuant to RAP 13.4(b )( 4). 

As set forth in RCW 11.95A.010(3): 

(3) "Blanket-exercise clause" means a clause in an 
instrument which exercises a power of 
appointment and is not a specific-exercise clause. 
The term includes a clause that: 
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(a) Expressly uses the words "any power" in 
exercising any power of appointment the 
powerholder has; 
(b) Expressly uses the words "any property" in 
appointing any property over which the 
powerholder has a power of appointment; or 
( c) Disposes of all property subject to disposition 
by the powerholder. 

RCW 11.95A.010(3). 

The Court of Appeals determined that Nicholas' use of 

the phrase, "includes, but is not limited to," is not a blanket 

exercise clause, but instead he referenced only the Non-Exempt 

GSTT Trust. Op. 16-17. This is a very narrow interpretation of 

both the statute and the phrase, when each are intended to be 

interpreted broadly and "not limited". 

This Court reviews the meaning of statutes de novo. State 

v. Wentz, 149 Wn.2d 342, 346, 68 P.3d 282 (2003). The 

purpose of statutory interpretation is to effectuate legislative 

intent. State v. Evans, 177 Wn.2d 186, 192, 298 P.3d 724 

(2013). The Court does so by looking at the plain language of 

the statute, considering the text of the provision and its context 
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within the statute, related provisions, and the statutory scheme. 

Id. Here, the phrases "any power" and "any property" should 

not be construed to be limited to just that language as other 

phrases, such as "all power" and "all property" and "my power' 

and "my property" as well as other possibilities, provide the 

same effect. Indeed, part ( c) specifically anticipates other 

phrases that dispose of all property subject to disposition. 

In resolving an issue of statutory construction, courts first 

look to the plain meaning of the statute. Matter of Dependency 

ofE.M., 197 Wn.2d 492,499,484 P.3d 461 (2021). The 

statute's "plain meaning" is "discerned from all that the 

Legislature has said in the statute and related statutes which 

disclose legislative intent about the provision in question." 

State, Dep 't of Ecology v. Campbell & Gwinn, L.L.C., 146 

Wn.2d 1, 11, 43 P.3d 4 (2002). When the statute's meaning is 

unambiguous, no further inquiry is needed, and the court must 

give effect to that plain meaning as an expression of legislative 
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intent. Id. at 9-10. Courts "resort to the aids of statutory 

construction" only if the statute is ambiguous. Id.at 12. 

Here, the unambiguous language ofRCW l l .95A.010(3) 

allows for very broad interpretations of language that disposes 

of all property subject to disposition by the powerholder. As 

argued previously, the phrase, "includes, but is not limited to," 

could not possibly refer to property in addition to the estate 

residue -which gave all property to Steven. It could only refer 

to authority in addition to the power of appointment with 

respect to the Non-Exempt GSTT Trust. 

In addition, the TEDRA Agreement reinstated the 

Residuary Trust to those that existed prior to the merger in 

2008. CP 30. That would refer to the terms of Iona's 2005 will, 

in which she exercised her power of appointment granted to her 

by Tony as to his Residuary Trust. As expressed in Iona's will, 

"the Shares from my husband's Residuary Trust described in 

this Article V shall be administered and distributed in the same 
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manner as the Shares of the Non-GSTT Exempt Trust described 

in Article II, paragraph 3.". Op. p. 13. Thus, Nicholas' specific 

reference to the Non-Exempt GSTT Trust captures the exact 

language necessary to exercise the power of appointment with 

respect to both trusts. 

Furthermore, the Court of Appeals did not engage in any 

analysis of whether it would be necessary to use the word 

"powers" instead of "power", where "power" is a noncount 

noun 3 and refers to the same right but is invoked as to multiple 

instruments. The unambiguous reading of the language results 

in a finding that Nicholas intended that "my power to appoint" 

be expressed and exercised, and the property associated with 

such power to be given to Steven. 

Furthermore, "my power to appoint" is separate and 

distinct from "my appointive property as outlined in the Non-

Exempt GSTT Trust ... " CP 70. Appointive property in the 

3 'Water' and Other Noncount Nouns I Merriam-Webster 
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Non-Exempt GSTT Trust is distinguished from power to 

appoint by second use of the word "my" which invokes the last 

antecedent rule, in which qualifying words and phrases, both 

grammatically and legally refer to the last antecedent. In re 

Seaton 's Estate, 4 Wn.App. 380, 481 P.2d 567 (1971 ). 

In Seaton, the will provided that the son "shall have the 

right to purchase ... the one-half interest of my daughter in the 

farm owned by me ... I hereby fix the value of said property at 

the sum of $22,000." Id. The issue was whether $22,000 was 

intended as the value of the farm or the one-half interest in the 

farm. Under the last antecedent rule, the $22,000 value was 

apparently intended to apply to the entire farm, with the one­

half interest valued at $11,000. Id. Similarly, the antecedent "in 

the Non-Exempt GSTT Trust" refers only to "my appointive 

property." This is further amplified by lack of a comma 

between "my power to appoint and my appointive property .... ". 

The Court of Appeals has rewritten Nicholas's will from: 
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"this includes but is not limited to, my power to appoint 

and my appointive property as outlined in the Non-Exempt 

GSTT Trust"; to 

"this includes but is not limited to, my power to appoint 

and appointive property as outlined in the Non-Exempt GSTT 

Trust"· 
, 

The two readings create dramatically different effects. 

Thus, removing the second "my", reading additional limitations 

into the language, is an error of law particularly where the 

Court found the language of the will was unambiguous. Matter 

of Est. of Wendi, 37 Wn. App. 894,897. 

In addition, the Court of Appeals applied an 

unnecessarily limiting interpretation of First Interstate Bank of 

Wash. v. Lindberg, 49 Wn. App. 788, 795, 746 P.2d 333 

(1987), which stands for the proposition that a power of 

appointment need not be expressly mentioned if the intent to 

exercise it is otherwise clear. Id. The Court of Appeals 
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determined that Lindberg was distinguishable because the Court 

in that case was only dealing with a straightforward situation 

involving power of appointment with respect to a single trust. 

Op. p. 16. 

However, although the case at bar involves the exercise 

of a power of appointment with respect to two trusts, Lindberg 

is still applicable and the instant Opinion is therefore in 

conflict. While the crux of the issue is whether Nicholas' 

exercise of "my power to appoint" applies to a power of 

appointment with respect to either one or two trusts, the use of 

the phrase, "includes, but is not limited to" provides the clear 

intent to exercise the power of appointment with respect to both 

trusts, because the phrase could not possibly refer to additional 

property. Thus, this Opinion incorrectly limits the applicability 

of Lindberg to issues involving only one power of appointment. 
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c. Nicholas' exercise of the power of appointment 
with respect to the Residuary Trust is in 
compliance with RCW 1 1.95A.200. 

A power of appointment is exercised only: 
(1) If the instrument exercising the power is valid 
under applicable law; 
(2) If the terms of the instrument exercising the 
power: 
(a) Manifest the powerholder's intent to exercise 
the power; and 
(b) Subject to RCW l l .95A.230, satisfy the 
requirements of exercise, if any, imposed by the 
donor; and 
(3) To the extent the appointment is a permissible 
exercise of the power. 

In this case, the instrument exercising the power, 

Nicholas' Last Will and Testament, is valid and has been 

properly admitted to probate. The terms of the will manifest 

Nicholas's intent to exercise the power, as discussed above, it 

would be impossible for the phrase, "includes, but is not limited 

to," to refer to additional property when Steven receives all 

property under the residuary clause, and Nicholas may only 

grant a power of appointment with respect to two trusts. The 

phrase, "includes, but is not limited to," can only refer to the 
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power of appointment with respect to the trust not specifically 

mentioned. 

There are no requirements of exercise imposed by Iona, 

so a review ofRCW l l .95A.230 is not necessary. CP 19. There 

is no question that the appointment is a permissible exercise of 

the power. RCW l l .95A.240(1) provides, "[a] powerholder of 

a general power of appointment that permits appointment to the 

powerholder of the powerholder's estate may make any 

appointment, including an appointment in trust or creating a 

new power of appointment, that the powerholder could make in 

disposing of the powerholder' s own property." RCW 

11.95A.240(1). In this case, the powerholder, Nicholas, may 

make any appointment that he could make in disposing of his 

own property. He has devised the asset to his brother, Steven, a 

proper exercise of the power of appointment. 

d. The Court of Appeals did not analyze the 
circumstances surrounding the will's execution. 
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The Court of Appeals outlined Washington law 

pertaining to the paramount duty of the court in construing a 

will, which is to give effect to a testator's intent. Bergau, 103 

Wn. 2d 43 1,435. This includes consideration including an 

awareness of the surrounding circumstances when the will was 

drawn. In re Estate of Riemcke, 80 Wn.2d 722,728,497 P.2d 

13 19 (1972). Circumstances to be considered include whether 

the testator intended a class gift� the fact of whether there is a 

natural class among the beneficiaries, the relationship of the 

testator to the objects of his bounty, the subject matter of the 

gift, and the skill of the draftsman of the will. See, e.g. In re 

Estate of Newbert, 16 Wn.App. 327, 555 P.2d 1189 (1976). See 

Op. pp. 11-12. 

Additionally, the court may consider evidence of the 

testator's relationship to the parties named in the will, his 

disposition as evidenced by provisions made for them, and the 

general trend of his benevolence. Bergau at 436. The Court of 
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Appeals did not, however, analyze the law with the facts of the 

case in this respect. 

The parties to benefit if Nicholas did not exercise the power 

of appointment (with respect to the Residuary Trust) are given 

minimal, if any, mention in the will. Neither Christopher, Joe 

Woody, nor Vance are included among the general trend of 

Nicholas' benevolence. No disposition of either property or 

authority is made for them. Furthermore, no mention is made of 

either Christopher, Joe Woody, or Nicholas' s brothers, Vincent 

or Joseph, who are the fathers of Christopher and Joe Woody, 

respectively. Nicholas does, however, mention his deceased 

brother, Ronald. CP 68. The result of the trial court's ruling is 

that individuals who are not among the deceased's "general 

trend of benevolence" and are scantly, if at all, mentioned in 

Nicholas Vivolo's will, receive a substantial inheritance of 

approximately $322,594.27. 4 • 

4 One fourth of $1, 290, 377.09 
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The Court may also properly consider the testimony of Jason 

Crummer as it relates to the relationship between the testator 

and the parties named in the will. Such testimony reveals that 

Steven, along with Steven's wife and children, were the only 

potential takers under the will, or the exercise of a power of 

appointment, who had an active role in Nicholas' life. 

Knowing the VIVOLO family for so long and 
being aware of some family dynamics, NICK's 
position regarding the distribution of his property 
came as no surprise to me. NICK had no kids, had 
never been married. STEVEN and his family were 
the only family members who were involved in 
NICK's life and affairs. STEVEN visited him on a 
regular basis, TERESA (STEVEN' s wife) helped 
him with taxes and financial matters, ANTHONY, 
FAITH, KATHLEEN, and VANES SA 
(STEVEN's children) helped with his care and 
daily needs. 

CP 187. 

The circumstances surrounding the will' s execution, as 

well as the four corners of the will, support the conclusion that 

Steven was the only intended beneficiary of Nicholas' will, 

with respect to both authority and property. 
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VI. CONCLUSION 

Based on the foregoing, petitioner, Steven Vivolo, 

respectfully requests that review be granted pursuant to RAP 

13.4(b )(1 ), (2), and ( 4). 

SIGNED AND DATED this 14th day of January 2025, at 
Des Moines, Washington. 

Presented by: 

DES MOINES ELDER LAW 

"I certify that this pleading contains a word count of 4,134 

excluding the parts of the document exempted from word 

count, consistent with RAP 18.l 7(b)." 

By: Holly A. Surface 
Holly A. Surface, WSBA No. 59445, 
Attorney for Steven Vivolo, 
612 S. 227th St., Des Moines, WA 98198 
Phone: 206-212-0220 
Email: holly.surface@rm-law.com 
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Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

I n  the Matter of: 

TONY VIVOLO RES I DUARY TRUST 
F/B/O N ICOLAS VIVOLO and the 
ESTATE OF N ICK VIVOLO 

No .  85676-6- 1  

D IVIS ION O N E  

U N P U BL ISHED O P I N ION 

COBURN , J .  - At issue i n  t h i s  appeal is whether N icholas Vivo lo exercised h is 

power of appoi ntment i n  h is wi l l  as to h is share of the Tony Vivo lo Res iduary Trust, that 

was fi rst created by h is father . Based on our  de novo review of N icholas' 1 wi l l ,  we hold 

that he d id not exercise h is power of appoi ntment and affi rm . 

FACTS 

Tony Vivo lo and Iona Vivo lo were married and had six ch i l d ren :  Ronald , Steven ,  

N icholas , Joseph ,  Vance ,  and Vincent .  The fam i ly also i ncl uded severa l g randch i l d ren ,  

inc lud ing Ch ristopher ,  the son of Vincent ,  who predeceased I ona .  I n  1 970 Tony and 

Iona created the fam i ly I rrevocable Trust for the benefit of the i r  ch i l d ren .  In Tony's 1 994 

wi l l ,  he g ranted each of h is ch i l d ren , except Steven ,  a power of appointment as to the i r  

i nd ivid ua l  share of Tony's Res iduary Trust. Tony expressly d is i nherited Steven .  Two 

1 Because mu lt ip le fam i ly members share the same surname,  for clarity and consistency 
we refer to a l l  fam i ly members by the ir  fi rst names as l i sted i n  the ir  parents' wi l l s .  
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years later, Tony executed a second cod ic i l  to h is wi l l  and no longer excl uded Steven .  I n  

th is cod ici l ,  Tony g ranted Iona a specia l  power of appoi ntment to designate and appoint 

by her last wi l l  the manner i n  which Tony's Res iduary Trust shal l  be d ivided and 

d istributed i nto shares for the i r  survivi ng ch i ld ren and the lawfu l su rvivi ng descendants 

of any deceased ch i ld  of the i rs .  Though Tony expressed h is wishes as to how the 

shares were to be d istributed , he expressly stated those wishes were "not b ind ing"  on 

h is wife .  

By  2005 ,  I ona  was a widow and  two of her  sons had a l ready passed . I n  add it ion 

to the fam i ly trust, and Tony's Res iduary Trust, she also had created a GSTT Exempt 

Trust, and a Non-GSTT Exempt Trust. 2 I ona executed her wi l l ,  dated J u ly 28 ,  2005 , 

and g ranted a l l  of her ch i l d ren ,  whether l iv ing or deceased , a genera l  power of 

appoi ntment as to the GSTT Non-Exempt Trust. That g rant stated : 

(c) General Power of Appointment: Each Ch i ld sha l l  have the power to 
appoint i n  h is Wi l l  to such appointee or appoi ntees whomsoever, on such 
terms and i n  such amounts as he shal l  determ ine ,  a l l  of the remainder of 
h is or her Share of the Non-GSTT Exempt Trust ("the Appointive 
Property") . To the extent a Ch i ld fa i ls  to exercise such power, the 
Appointive Property sha l l  be d istributed as otherwise provided in 
subparag raphs ( i i i ) and ( iv) of parag raph 2(b) above . I i ntend th is power of 
appoi ntment to be a taxable "genera l  power of appoi ntment" as described 
in I RC Sec. 204 1  exercisable in favor of the Ch i ld 's  cred itors ,  h is estate , or 
the cred itors of h is estate . 

Iona also exercised her power of appointment as to Tony's Res iduary Trust that Tony 

had g ranted her. Her wi l l  stated : 

EXERC ISE OF L IM ITED POWER OF APPO I NTMENT 

I hereby elect to  exercise the power of  appoi ntment to  designate 
the shares of the Res id uary Trust estab l ished under the Wi l l  of my 
husband , Tony Vivo lo ,  that was vested i n  me pu rsuant to the Second 

2 With i n  the context of trusts and asset transfers , GSTT stands for Generation-Skipp ing 
Transfer Tax. 

2 
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Cod ic i l  to the Last Wi l l  and Testament of Tony Vivo lo ,  dated March 28 ,  
1 996 , 131 as  fo l lows : The Res iduary Trust sha l l  be  d ivided i nto equa l  
Shares , one Share for each of my Ch i l d ren who survives me and one 
Share for the issue of a Ch i ld who does not survive me,  i n  the same 
manner as provided i n  Art icle I I ,  parag raph 3(a) , except that these Shares 
of the Res iduary Trust sha l l  not be adjusted to account for Lifet ime 
Benefits as I have made what I cons ider to be the appropriate adjustments 
in parag raph 3(a) of Art icle I I  of th is Wi l l  with respect to the Shares of my 
own estate . I n  a l l  other respects , the Shares from my husband's 
Res iduary Trust described in  th is Art icle V sha l l  be adm in istered and 
d istributed i n  the same manner as the Shares of the Non-GSTT Exempt 
Trust described i n  Art icle 1 1 ,  parag raph 3 .  

Later, wh i le I o na  was sti l l  a l ive , a l l  th ree trusts (the fam i ly I rrevocable Trust, 

Tony's Res iduary Trust, and the Non-GSTT Exempt Trust) were merged in 2008 into a 

Fam i ly I rrevocable Trust and converted i nto six separate trusts . After Iona d ied , l it igation 

ensued that led to a court-approved TEDRA Agreement that i nvolved a l l  l iv ing 

benefic iaries and representatives of futu re ch i l d ren of a l l  cu rrent benefic iaries . 4 

N icholas , Steven ,  and Ch ristopher were represented by counse l .  The Ag reement 

expressly stated its purpose , which inc luded to "correct the effect of the 2008 merger ,  

which merged trusts with vary ing and confl icti ng provis ions . " 5 

3 Tony's second cod ic i l  to h is  wi l l  is dated March 28 ,  1 996. The second cod ic i l  refers to 
h is  fi rst cod ic i l  dated November 22 ,  1 995 .  H is  fi rst cod ic i l  is re lated to Tony's 1 994 wi l l .  

4 The Order Approving the TEDRA Agreement was entered after consider ing object ions 
to the "Amended 'Reform TENDRA Agreement . "' The order approved the TEDRA Agreement 
attached as "Exhibit A" to the order. The record does not i nc lude "Exhibit A." However, both 
part ies cite to the same TEDRA Agreement that is in the record as the court-approved TEDRA 
Agreement .  

5 The other stated purposes were to: 2) clarify the duties of the Trustee, 3) a l low Chris 
Vivo lo ,  who has very d ifferent needs than the other benefic iaries , to enjoy the benefits of trusts 
that have fewer l i nks to the trusts for the other benefic iaries , 4) a l low benefic iaries with g reater 
cash needs to obta in  that cash ,  wh i le  provid ing a method for benefic iaries with fewer cash 
needs to accumu late funds which may be used to purchase other trust property or d iversify ,  5) 
avo id fu rther l it igation .  

3 
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The Ag reement states , i n  re levant parts : 

A. Defi n it ions 

The "Non-Exempt Trusts" are defi ned as the Vivo lo Fam i ly 
I rrevocable Trusts for the benefit of Ron Vivo lo ,  Steve Vivo lo ,  N ick Vivo lo ,  
Vance Vivo lo ,  Joseph Vivo lo and Chris Vivo lo ,  wh ich are the survivi ng 
trusts after the merger of the Vivo lo Fam i ly I rrevocable Trust, created by 
Iona Vivo lo du ring her l ife , the Tony Vivo lo Res iduary Trust created in  h is 
Last Wi l l  and Cod ici ls ,  and the Non-GSTT Exempt Trust created under the 
Last Wi l l  and Testament of Iona Vivo lo .  I n it ia l ly these were th ree s ing le 
trusts each with six separate shares, and after the 2008 merger the s ing le 
Vivo lo Fam i ly I rrevocable Trust, with six shares , was converted to s ix 
separate trusts . . . .  

3 .  Provis ions regard i ng the Non-Exempt trusts . 6 

b .  Art icle V 2 (e) of the Non-Exempt trusts sha l l  be amended to 
read as fo l lows : 

" (e) General Power of Appointment. Whether or  not a Ch i ld 
su rvives the Grantor, each Ch i ld sha l l  have the power to appoint i n  h is  Wi l l  
to  such appoi ntee or appoi ntees whomsoever, on such terms and  i n  such 
amounts as he shal l  determ ine ,  a l l  of the remainder of h is Share ("the 
Appointive Property") . To the extent a Ch i ld fa i ls  to exercise such power, 
the Appointive Property sha l l  be d istributed as otherwise provided in th is 
Ag reement .  I i ntend th is power of appointment to be a taxable "genera l  
power of appointment" as described i n  I RC Sec .  204 1  exercisable i n  favor 
of the Ch i ld 's  cred itors ,  h is estate , or  the cred itors of h is estate . "  

c .  Art icle V 2 (c) of the Non-Exempt trusts i s  amended to read as 
fo l lows : 

" (c) Death of Child. Upon the death of a Ch i ld ,  subject to the 
provis ions of parag raphs (d) and (e) below, the Trustee sha l l  d istribute any 
then remain i ng port ion of the Ch i ld 's  Share to the issue of that Ch i ld then 
l iv ing by rig ht of representation ,  or ,  if there is no issue of that Ch i ld then 
l iv ing , two th i rds to the l iv ing issue of the other Ch i l d ren by rig ht of 
representat ion and one th i rd to the descendants of Iona Vivo lo by rig ht of 
representat ion ; p rovided , that if the Trustee is then hold ing another Share 
for the pr imary benefit of another Ch i ld or  any issue ,  that person's port ion 
shal l  be added to the Share of that benefic iary and shal l  be held and 
d istributed as a part of that Share . "  

6 .  Provis ions regard i ng the Tony Vivo lo Res iduary Trust. The Tony 
Vivo lo Res iduary Trusts sha l l  be re i nstated for the fou r  su rvivi ng sons of 
Tony, with the same terms as existed before the merger in 2008 .  To that 

6 The mod ified provis ions re late to the Vivo lo Fam i ly L im ited L iab i l ity Company (LLC) as 
contemplated in the 2005 Vivo lo Fami ly  I rrevocable Trust Ag reement. 

4 
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end , each of the Non-Exempt Trusts for Steve , Ron ,  N ick and Vance ,  
which own 1 3 . 97% of the 3020 N E  45th St  LLC sha l l  d istribute to the 
Res iduary Trusts 7 . 9767% each and reta in  5 . 9933% each . 

I n  October 20 1 7 , N icholas executed h is wi l l .  I n  it ,  he reserved the ab i l ity to 

d ispose of h is tang ib le personal p roperty by stat ing that he gave "a l l  my i nterest i n  

certa i n  items of tang ib le personal p roperty to  the  persons designated i n  a separate 

writi ng , which is s ig ned by me and incl uded i n  th is Wi l l  on page 9 that describes those 

items of property and d i rects the i r  d isposit ion . "  He also provided in h is wi l l  the fo l lowing : 

After payment of taxes and l iab i l it ies and other expenses of 
adm in istration ,  I g ive , devise and bequeath the rest, res idue and 
remainder of my estate to my brother ,  STEVEN VIVOLOFl . . .  Th is 
i nc ludes,  but is not l im ited to , my power to appoint and my "appointive 
property" as outl i ned in the non-exempt GSTT Trust that I am to take free 
of trust as outl i ned i n  that certa i n  TEDRA Agreement, Page 7 ,  Sect ion 3 b .  
as  fo l lows : (e) General Power of Appointment. Whether or  not a Ch i ld 
su rvives the Granter, each ch i ld  sha l l  have the power to appoint i n  h is  Wi l l  
to  such appoi ntee or appoi ntees whomsoever, on such terms and  i n  
amounts as  he sha l l  determ ine ,  a l l  of t he  remainder of h is share ("the 
Appointive Property") . To the extent ch i ld  fa i ls  to exercise such power, the 
Appointive Property sha l l  be d istributed as otherwise provided in th is 
Ag reement .  I i ntend th is power of appointment to be a taxable "genera l  
power of appointment" as described i n  I RC Sec .  204 1  exercisable i n  favor 
of the Ch i ld 's  cred itors ,  h is estate , or  the cred itors of h is estate . "  

After N icholas d ied i n  2020 , h is wi l l  was adm itted to probate . At the t ime of h is 

death , page 9 of h is wi l l ,  which provides the d i rect ions for d isposit ion of h is tang ib le 

personal p roperty , was b lank .  Steven was appoi nted as persona l  representative . 

I n  January 2023 , Partners I n  Care (P IG) ,  the trustee of the Vivo lo fam i ly trusts 

and manager of the Vivo lo Fam i ly LLC , sought cou rt approva l for an i nterim d istribut ion 

from trusts that were for the benefit of N icholas .  P IG  specifica l ly questioned whether the 

7 The wi l l  provided that if Steven predeceased N icholas ,  or he and N icholas d ied i n  a 
common accident , the rest , res idue and remainder of h is estate wou ld go to Steven's immediate 
fam i ly .  

5 
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provisions in his will met the requirements to exercise his power of appointment with 

regard to the Tony Vivolo Residuary Trust. 

Steven, acting in his capacity as personal representative of Nicholas' estate , filed 

a response to P IC's petit ion. Steven agreed with the proposed interim distribution plan 

regarding the GSTT Exempt Trust and GSTT Non-Exempt Trust. However, he 

requested that, while the specific language governing the exercise of appointment may 

be ambiguous, the court should interpret and construe the will provision as a valid 

exercise of power of appointment over Tony's Residuary Trust and that Nicholas 

"intended to exercise his power of appointment unto all trusts he had an interest in . . .  " 

and "allocate al l  his assets to Steven."  

Christopher also filed a response to Pl  C's petition. Christopher disputed the 

sufficiency of the will language as it pertains to the exercise of appointment as to the 

Residuary Trust. 

At the February 2023 hearing before a King County Superior Court 

commissioner, al l  parties agreed with the commissioner that the question of whether 

Nicholas exercised his power of appointment as to the Residuary Trust should be 

reserved to allow for more briefing. The court approved an interim distribution from the 

GSTT Exempt Trust and the GSTT Non-Exempt Trust, but, handwritten on the 

submitted proposed order, directed that the trustee shall not make further distributions 

from the Residuary Trust pending further order, and ind icated that the Residuary Trust 

is "reserved pending further order in TEDRA proceeding." 

The commissioner did not make any oral findings of fact related to the Residuary 

Trust, but the signed order included the following finding of fact and conclusion of law: 

6 



Appendix Pg. 7 

No. 85676-6-1/7 

" In his Last Will and Testament, Nick Vivolo has effectively exercised his power of 

appointment over assets held in the GSTT Non-Exempt Trust and the Tony Vivolo 

Residuary Trust, and in both cases, he has exercised his power of appointment in favor 

of Steve Vivolo." 

In  April 2023 PIC filed a petition requesting instructions on how to distribute the 

Residuary Trust for the benefit of Nicholas because the question regarding whether he 

had exercised his appointment over said trust remained unresolved.  Christopher and 

Steven filed separate responses. Christopher argued that Nicholas' wil l was not 

ambiguous and that Nicholas did not exercise his power of appointment as to the 

Residuary Trust. Steven initially responded that the will may be ambiguous. Steven also 

submitted two declarations for support: one from Tracy Codd, the attorney who advised 

Nicholas on what language to include in his wil l ;  and another from Jason Crum mer, a 

realtor who assisted Nicholas in the purchase of a condominium. Codd's declaration did 

not include any time frame as to when she met with Nicholas. She wrote that he told her 

about the TEDRA Agreement and the Non-Exempt GSTT Trust, but not the Residuary 

Trust. Crum mer helped Nicholas purchase a condominium in August of 201 6  and 

continued to check on him from time to time after the property closed. It was during 

these conversations, Crummer reports, that Nicholas wanted al l  his "property" to be 

distributed to Steven, though he never specified any particu lar asset. Both Codd and 

Crum mer opined that it was their belief that Nicholas wanted to give everything to 

Steven. 

The same commissioner who entered the previous order reserving the issue 

concluded that it did not need to consider extrinsic evidence because the will is 

7 
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unambiguous and reflects that N ick had not exercised h is power of appoi ntment over 

the Res id uary Trust. On J u ly 1 4 , 2023 , the court entered a j udgment that i n  h is Last Wi l l  

and  Testament, N ick Vivo lo had  not exercised h is power of appoi ntment with regard to 

h is benefit in the Tony Vivo lo Res iduary Trust. Steven appeals .  8 

D ISCUSS ION 

Res jud icata 

Steven contends that the doctri ne of res jud icata bars re- l it igation regard ing the 

comm iss ioner's i n it ia l  order fi nd ing that N ick Vivolo 's Last Wi l l  and Testament effective ly 

exercised h is power of appoi ntment over the Res iduary Trust. 

Whether res j ud icata bars an act ion is a question of law we review de nova . Lynn 

v. Dep't of Labor & I ndus . , 1 30 Wn . App .  829 ,  837 ,  1 25 P . 3d 202 (2005) . Res jud icata is 

a doctri ne of claim precl us ion . Wi l l iams v.  Leone & Keeble,  I nc. , 1 7 1 Wn .2d 726 , 730 ,  

254 P . 3d 8 1 8 (20 1 1 ) . I t  bars the re- l it igation of c la ims and issues that were l it igated , or  

cou ld have been l it igated , i n  a prior action .  Pederson v .  Potter, 1 03 Wn . App .  62 , 67 , 1 1  

P . 3d 833 (2000) . The person assert ing the defense of res jud icata bears the bu rden of 

proof. H is le v. Todd Pac. Sh ipyards Corp . , 1 5 1 Wn .2d 853 , 865,  93 P . 3d 1 08 (2004) . 

"The th reshold requ i rement of res jud icata is a fi na l  judgment on the merits i n  the prior 

su it . "  & "Once that th reshold is met ,  res j ud icata requ i res sameness of subject matter, 

cause of action ,  people and parties , and 'the qua l ity of the persons for or  aga inst whom 

the claim is made . "' & at 865-66 (quoti ng Ra ins v .  State , 1 00 Wn .2d 660, 663 , 674 

P .2d 1 65 ( 1 983)) . 

8 Steven fi led a mot ion for reconsiderat ion but because of the way it was fi led , the 
comm issioner d id  not see it unt i l  after Steven had fi led h is  notice of appeal .  The court ru led that 
under RAP 7 .2  the mot ion was stayed and the court cou ld not consider it without perm ission 
from th is court .  

8 
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Res j ud icata is an affi rmative defense that is waived if it is "not affi rmative ly 

p leaded , asserted with a motion under CR 1 2(b) , or  tried by the express or imp l ied 

consent of the parties . "  Farmers I ns .  Co. of Wash .  v .  M i l ler ,  87 Wn .2d 70 ,  76 , 549 P .2d 

9 ( 1 976) ; see also CR 8(c) . A c la im for res jud icata wi l l  not be cons idered for the fi rst 

t ime on appea l .  See M i l l igan v. Thompson , 1 1 0 Wn . App .  628 , 633 , 42 P . 3d 4 1 8 (2002) 

(refus ing to cons ider appe l lant's res jud icata argument because appe l lant d id not argue 

res j ud icata when he opposed the respondent's summary j udgment motion i n  the tria l  

cou rt) . We consider "on ly evidence and issues ca l led to the attent ion of the tria l  cou rt . "  

RAP 9 . 1 2 . 

We decl ine to enterta i n  Steven 's argument for mu lt ip le reasons .  F i rst, Steven 

waived th is argument because he d id not ra ise it below. Second , Steven 's assert ion that 

the comm iss ioner previously cons idered the issue on the merits and made a fi na l  ru l i ng  

is d is ingenuous .  At the heari ng to  consider the trustee's request for an i nterim 

d istribution ,  the comm iss ioner began the proceed ing by stati ng , 

And I th i nk  I ' d  l i ke to start there fi rst , the issue being whether or  not the 
request today shou ld be basica l ly reserved , pend ing outcome of some sort 
of TEDRA proceed ing to determ ine whether or not the exercise of the 
power of appointment was - included the trust that was appropriate and 
the language was appropriate to do so . 

Al l  parties ag reed , i nc lud ing Ch ristopher's counse l ,  who said , "As it re lates to the 

reservation of the issue on Tony's trust and whether or  not N ick's wi l l  effective ly 

exercised the power of appointment ,  we' re in ag reement, if that's what the Cou rt's 

decis ion is, to reserve that issue and have a separate briefi ng on that . "  P IC  responded 

to the d ispute by stat ing it was not tak ing a posit ion one way or the other ,  and wou ld 

be more than happy to , sort of, stri ke out that language ,  reserve that issue 
for a later heari ng with a provis ion that the trustee wou ld not make any 

9 
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d istribut ions from the m ixed share of the Tony Vivo lo Res iduary Trust as 
part of th is .  

Though ,  I th i nk  the other portions of the order and the other 
pre l im inary d istribut ions proposed shou ld - - you know, we wou ld sti l l  l i ke to 
move forward with that j ust to k ind of get th is ba l l  moving forward . 

The fi na l  s ig ned order ,  which had been proposed by P IC ,  reflects the add ition of hand­

written language reserv ing the issue and barri ng fu rther d istribut ion from the Res iduary 

Trust. But it sti l l  i ncl uded a typed fi nd ing  of fact and concl us ion of law stat ing that 

N icholas exercised h is power of appoi ntment over assets held i n  the GSTT Non-Exempt 

Trust "and the Tony Vivo lo Res iduary Trust" and that N icholas d id so i n  favor of Steven .  

The record suggests that P IC  i ntended to stri ke out language re lated to the issue that 

the court was reserv ing on but fa i led to do so.  Lastly, the order was not a fi na l  judgment 

on the merits . 

Steven also i ncorrectly argues that the app l icat ion of the law of the case doctri ne 

also barred the comm iss ioner from revis iti ng the issue after it had s ig ned the previous 

order with the fi nd ing . In  add ition to the fact the record suggests the previous fi nd ing  

was not actua l ly made by the court and was i nadvertently inc luded in  the s ig ned order ,  

Steven m isconstrues the law of the case doctri ne .  

U nder Wash ington law, " i n  its most common form , the law of the case doctri ne 

stands for the proposit ion that once there is an appe l late hold ing enunciati ng a pr inc ip le 

of law, that hold ing wi l l  be fo l lowed i n  subsequent stages of the same l it igation . "  

Roberson v .  Perez, 1 56 Wn .2d 33, 4 1 , 1 23 P . 3d 844 (2005) . " [T]he law of the case 

1 0  
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doctri ne requ i res a prior appel late court decis ion i n  the same case . "9 I n  re Estate of 

Jones ,  1 70 Wn . App .  594 , 605 ,  287 P . 3d 6 1 0 (20 1 2) .  

Accord ing ly ,  we conclude that Steven 's arguments under the law of the case and 

res j ud icata arguments are without merit . 

Power of Appointment 

Steven contends that N icholas' wi l l  u nambiguous ly reflects that he exercised h is 

power of appoi ntment as to the Res iduary Trust. We d isag ree . 

Th is Cou rt reviews de nova a tria l  cou rt's i nterpretat ion of a wi l l .  I n  re Estate of 

Wright ,  1 47 Wn . App .  674 , 680 , 1 96 P . 3d 1 075 (2008) . I nterpretat ion of a statute is also 

subject to de nova review. In re Estate of Rathbone,  1 90 Wn .2d 332 , 338 , 4 1 2 P . 3d 

1 283 (20 1 8) .  

"When ca l led upon to construe a wi l l ,  the paramount d uty of the court i s  to g ive 

effect to the testator's i ntent . "  I n  re Estate of Bergau , 1 03 Wn .2d 431 , 435 , 693 P .2d 703 

( 1 985) . "The i ntent must, if poss ib le ,  be derived from the fou r  corners of the wi l l  and the 

wi l l  must be cons idered i n  its ent i rety . "  In re Estate of Mel l ,  1 05 Wn .2d 5 1 8 ,  524 , 7 1 6  

P .2d 836 ( 1 986) (citi ng Bergau , 1 03 Wn .2d at 435) . "The testator is presumed to have 

known the law at the t ime of execution of h is wi l l . "  kl (citi ng I n  re Estate of Patton ,  6 

Wn . App .  464 , 47 1 , 494 P .2d 238 ( 1 972)) . "A d isti nction shou ld be made between wi l l  

' i nterpretat ion '  and  wi l l  'construction ' . Wh i le i nterpretat ion is the 'p rocess of d iscoveri ng 

the mean ing or i ntention of the testator from perm iss ib le data' , construction ,  i n  a 

techn ica l sense , is 'assign i ng mean ing to the instrument when the testator's i ntent ion 

9 The phrase " law of the case" also has been used to describe when "j ury instruct ions 
not objected to become the law of the case" i n  crim ina l  tria ls .  State v. H ickman ,  1 35 Wn .2d 97, 
1 0 1 -03 ,  954 P .2d 900 ( 1 998) (cit ing State v. Hames,  74 Wn .2d 72 1 , 725, 446 P .2d 344 ( 1 968) ) .  
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cannot be fu l ly ascerta i ned from proper sou rces . "' I n  re Estate of Wend i ,  37 Wn . App .  

894 , 897 , 684 P .2d 1 320 ( 1 984) . 

"However, even where no ambigu ity exists i n  the wi l l  language so as to i nvoke 

the ru le aga inst construction ,  it is sti l l  necessary to construe and g ive effect to the 

testator's i ntent from the wi l l  language .  In re Estate of Riemcke ,  80 Wn .2d 722 , 728 ,  497 

P .2d 1 3 1 9  ( 1 972) . Thus ,  though i n  constru ing i ntent from the words of the wi l l ,  the court 

may not rewrite the wi l l ,  it is neverthe less appropriate to cons ider 'the s ituat ion as it 

existed when the wi l l  was d rawn ' with an awareness of 'a l l  the surround ing  

c i rcumstances . "' ill (q uoti ng Anderson v .  Anderson ,  80 Wn .2d 496 , 499 , 495 P .2d 1 037 

( 1 972)) . Surround ing  c i rcumstances perta in  to objective factors , not contemporaneous 

statements .  ill at 897-98 ;  See, �. In re Estate of Newbert ,  1 6  Wn . App .  327 , 555 P .2d 

1 1 89 ( 1 976) (ci rcumstances to be cons idered i n  determ in ing if the testator i ntended a 

class g ift :  the fact of whether there is a natu ra l  class among the benefic iaries , the 

re lationsh ip of the testator to the objects of h is bounty,  the subject matter of the g ift, and 

the ski l l  of the d raftsman of the wi l l ) .  "When , after read ing the wi l l  in its ent i rety , any 

uncerta inty arises about the testator's i ntent , extri ns ic evidence ,  inc lud ing test imony of 

the d rafter, may be adm itted to exp la in  and reso lve the ambigu ity . "  Mel l ,  1 05 Wn .2d at 

524 (citi ng Bergau , 1 03 Wn .2d at 436) . 

RCW 1 1 . 95A.200 provides that a power of appointment is exercised on ly :  

( 1 ) I f  the instrument exercis ing the power is va l id  under app l icable law; 
(2) I f  the terms of the instrument exercis ing the power: 
(a) Man ifest the powerholder's i ntent to exercise the power; and 
(b) Subject to RCW 1 1 . 95A.230 ,  satisfy the requ i rements of exercise , if any, 
imposed by the donor; and 
(3) To the extent the appoi ntment is a perm iss ib le exercise of the power. 

1 2  
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The Wash ington leg is latu re has g iven deference to the res iduary c lause in  

determ in ing a decedent's i ntent i n  exercis ing a power of  appointment, as  la id  out  i n  

RCW 1 1 .95A. 2 1 0(2) , which provides:  

(2) A res iduary c lause i n  a powerholder's wi l l ,  or  a comparable c lause in 
the powerholder's revocable trust, man ifests the powerholder's i ntent to 
exercise a power of appointment on ly if: 
(a) The terms of the i nstrument conta i n i ng the res iduary c lause do not 
man ifest a contrary i ntent ; 
(b) The power is a genera l  power exercisable i n  favor of the powerholder's 
estate ; 
(c) There is no g ift- in-defau lt c lause or the clause is ineffective ; and 
(d) The powerholder d id not re lease the power. 

N icholas' res iduary clause , a lone ,  cannot support a conclus ion that N icholas 

exercised h is power of appoi ntment as to the Res iduary Trust because the terms of h is 

wi l l  man ifest a contrary i ntent, and there is a g ift- in-defau lt c lause with i n  the power of 

appoi ntment language .  Both parties cite to Tony's wi l l  as the sou rce of N icholas' power 

of appoi ntment, but ,  as stated i n  the TEDRA Agreement ,  the terms of the Res iduary 

Trust are those that existed prior to the merger i n  2008 . 1 0  That means the terms were 

those i n  Iona's 2005 wi l l ,  i n  which she exercised her power of appoi ntment g ranted to 

her by Tony as to h is Res iduary Trust. As expressed in I ona's wi l l ,  "the Shares from my 

husband's Res id uary Trust described i n  th is Art icle V sha l l  be adm in istered and 

d istributed i n  the same manner as the Shares of the Non-GSTT Exempt Trust described 

in Art icle I I ,  parag raph 3 . "  In tu rn , parag raph 3(c) of the Non-GSTT Exempt Trust g rants 

the genera l  power of appointment to each of her ch i l d ren and i ncl udes a g ift- in -defau lt 

c lause : "To the extent a Ch i ld fa i ls  to exercise such power, the Appointive Property sha l l  

be d istributed as otherwise provided i n  subparag raphs ( i i i ) and ( iv) of  parag raph 2(b) 

10 Noth ing i n  the record before us establ ishes that the TEDRA Agreement ext ingu ished 
the effect of I ona's 2005 wi l l .  
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above . "  Tony's wi l l  a lso g rants the power of appointment to each of h is ch i l d ren and 

includes a g ift- in -defau lt c lause . 1 1  In  any event, the parties ag ree that N icholas had a 

power of appoi ntment ava i lab le to h im as to the Res iduary Trust and that the g rant of 

th is power also i ncl uded a g ift- in-defau lt c lause . 

The language that man ifests a contrary i ntent as to N icholas' exercise of that 

power is the language i n  N icholas' wi l l  i n  wh ich he expressly exercised h is power of 

appoi ntment as to the Non-Exempt GSTT Trust without any mention of the Res iduary 

Trust, the subject property of that Trust, or  the instruments that g ranted h im power of 

appoi ntment as to that trust, whether that be Iona's wi l l  or Tony's wi l l .  I n  g rant i ng Steven 

the remainder of h is estate , N icholas' wi l l  states 

Th is i nc ludes,  but is not l im ited to , my power to appoint and my 
"appoi ntive property" as out l i ned in the non-exempt GSTT Trust that I am 
to take free of trust as out l i ned in that certa in  TEDRA Agreement ,  Page 7 ,  
Sect ion 3 b .  as  fo l lows : (e) General Power of  Appointment. Whether or  not 
a Ch i ld su rvives the Granter, each ch i ld  sha l l  have the power to appoint i n  
h is Wi l l  to  such appoi ntee or appoi ntees whomsoever, on such terms and 
i n  amounts as he sha l l  determ ine ,  a l l  of the remainder of h is share ("the 
Appointive Property") . 

N icholas used the s ingu lar  "my power to appoint" and not "my powers to appoint" 

and he d id so in reference on ly to one of the trusts , the Non-Exempt GSTT Trust. 1 2  And 

1 1  Tony's wi l l  provided : 
I n  the event of the death of a ch i ld  of ours without having exercised h is  power of 
appointment and without leaving lawfu l survivi ng descendants , h is  share sha l l  be added 
to and appl ied along with the shares set aside hereunder for my survivi ng ch i ld ren 
named i n  Art ic le I of th is Wi l l  and the lawfu l surviv ing descendants of such a deceased 
ch i ld  of m ine ,  by rig ht or representation .  
1 2  We apply g rammatical ru les i n  wi l l  i nterpretation .  See Shufeldt v. Shufeldt ,  1 30 Wash .  

253,  260, 227 P .6  ( 1 924) ; I n  re Estate of Sm ith , 40  Wn . App. 790, 793, 700 P .2d 1 1 8 1  ( 1 985) . 
Under the last antecedent ru le ,  the qua l ifying or mod ify ing words and phrases refer to the last 
antecedent. See PeaceHealth St. Joseph Med . Ctr. v .  Dep't of Revenue ,  9 Wn . App. 2d 775,  
780, 449 P . 3d 676 (20 1 9) ,  aff'd ,  1 96 Wn .2d 1 , 468 P . 3d 1 056 (2020) . And the presence of a 
comma before the qua l ify ing phrase is evidence the qua l ifier is i ntended to apply to a l l  
antecedents instead of on ly the immediately preced ing one .  � However, the last antecedent 
ru le is "not i nflexib le and un iform ly b ind ing . " � Structura l  or contextual  evidence may rebut the 
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he quoted the power of appoi ntment that was g ranted to h im for that Trust from the 

TEDRA Agreement .  

The reference to the TEDRA Agreement estab l ishes that at the t ime N icholas 

executed h is wi l l ,  he was aware that the TEDRA Agreement re instated the Res iduary 

Trust and that the terms were those that existed prior to the 2008 merger ,  mean ing he 

sti l l  had h is power of appointment as to the Res iduary Trust. Desp ite knowing th is ,  he 

elected on ly to mention the Non-Exempt GSTT Trust. Had N icholas i ntended for h is 

res iduary c lause to encompass a l l  h is powers of appointment ,  there wou ld have been 

no need to expressly identify the Non-Exempt GSTT Trust. 

Steven argues that the use of the term "not l im ited to" is the language that 

i nd icates N icholas exercised h is power of appointment as to a l l  of h is  trusts , i nc lud ing 

the Res id uary Trust. But th is language fo l lowed the res iduary c lause .  

We are not persuaded that t he  term "not l im ited to" p la i n ly refers to  the i nc lus ion 

of h is power of appointment as to the Res iduary Trust. In  context , at the t ime of the wi l l ,  

N icholas a l lowed h imself the ab i l ity to later d ispose of tang ib le persona l  p roperty . 

Viewed i n  the context of the enti re wi l l ,  the phrase "not l im ited to" suggests that he cou ld 

last antecedent i nference .  1.9.a. at 781 . Here ,  though there is no comma before the phrase "as 
out l i ned i n  the non-exempt GSTT Trust , "  we nevertheless read the phrase to mod ify both the 
last antecedent , "my 'appointive property ,

"' 
as wel l  as the antecedent "my power to appo int . "  

"Under the 'series-qua l ifier' ru le of g rammar, there is a presumpt ion that 'when there is a 
straightforward , para l le l  construct ion that i nvolves a l l  nouns or verbs i n  a series ,  a prepos it ive or 
postposit ive mod ifier norma l ly appl ies to the ent ire series.

"' 
BLACK'S LAW D ICT IONARY ( 1 0th ed . 

20 1 4) .  Th is ru le appl ies when two textual  s igna ls are present: fi rst , when the mod ify ing phrase 
makes sense with all items in the series; and second , when the mod ify ing clause appears at the 
end of a s ing le ,  i nteg rated l ist . "  PeaceHealth St. Joseph Med . Ctr. , 9 Wn . App. 2d at 781 (cit ing 
Lockhart v .  Un ited States , 577 U . S .  347 ,  355, 1 36 S .  Ct . 958, 1 94 L .  Ed . 2d 48 (20 1 6) ) .  I n  the 
instant case , "my power to appoint and my 'appointive property

"' 
is a s ing le i nteg rated l ist . Thus ,  

the phrase "as out l i ned in  the non-exempt GSST Trust" mod ifies both . 

1 5  



Append ix Pg . 1 6  

N o .  85676-6- 1/1 6 

sti l l  leave add it ional  persona l  p roperty to Steven beyond h is power to appoint and h is 

appoi ntive property as out l i ned i n  the Non-Exempt GSST Trust. 

Steven argues that N icholas' wi l l  need not expressly ment ion the power if the 

i ntent to exercise it is man ifested otherwise . F i rst I nterstate Bank of Wash . v .  L indberg ,  

49  Wn . App .  788 , 795 , 746 P .2d 333 ( 1 987) . I t  i s  true that a powerholder's i ntent is 

ascerta i ned "from the language of the wi l l  itse lf. " Bergau , 1 03 Wn .2d at 435 . However, 

the language of N icho las' wi l l  man ifested the i ntent to exercise h is power of 

appoi ntment on ly as to the Non-Exempt GSTT Trust. Certa i n ly ,  N icholas cou ld have 

included reference to the Res iduary Trust just as he had the Non-Exempt GSTT Trust. 

Steven 's re l iance on L indberg ,  49 Wn . App .  at 795 is unava i l i ng . Un l i ke the 

mu lt ip le trusts in the i nstant case , in L indberg ,  the court dealt with a stra ig htforward 

s ituation i nvolvi ng a s ing le trust. Specifica l ly ,  the language used i n  the wi l l  at issue i n  

L indberg provided that " if I have fa i led to convey to my said Trustee any item of rea l  or  

personal p roperty and the same remains i n  my probate estate , "  the executor was then 

d i rected to d istribute the testator's assets to the trust. kl at 795 . In  contrast, the present 

case i nvo lves mu lt ip le trusts . Ch ristopher argues that app l icat ion of L indberg provides a 

pr ime example of how effective a b lanket-exercise c lause can be with regard to property 

d isposit ion . We ag ree, but the language i n  N icholas' wi l l  does not provide such a 

b lanket-exercise c lause as defi ned i n  RCW 1 1 . 95A. 0 1 0(3) : 

"B lanket-exercise clause" means a c lause i n  an instrument which 
exercises a power of appointment and is not a specific-exercise clause . 
The term incl udes a clause that :  
(a) Expressly uses the words "any power" i n  exercis ing any power of 
appoi ntment the powerholder has ;  
(b) Expressly uses the words "any property" i n  appoint ing any property 
over which the powerholder has a power of appoi ntment ;  or  
(c) Disposes of a l l  p roperty subject to d isposit ion by the powerholder .  

1 6  
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I n  the instant case , N icholas d id not use any such b lanket-exercise c lause , and 

instead referenced on ly the Non-Exempt GSTT Trust. 

We conclude that N icholas' wi l l  is not ambiguous and that he d id not man ifest an 

i ntent to exercise h is power of appointment as to the Res id uary Trust. 

Attorney Fees 

Both Steven and Ch ristopher argue that they are entit led to an award of attorney 

fees on appea l ,  pu rsuant to RAP 1 8 . 1 , RAP 1 4 . 2 ,  and RCW 1 1 . 96A. 1 50 .  RCW 

1 1 . 96A. 1 50 g rants the court d iscret ion to award reasonable attorney fees and costs to 

the preva i l i ng  party . Because Ch ristopher is the preva i l i ng  party on appea l ,  we exercise 

our  d iscret ion to award attorney fees to Ch ristopher upon comp l iance with RAP 1 8 . 1  (d) .  

Though Steven asserts that h e  was respond ing to the trustee's petition as 

representative of N icholas' estate , in effect he was advocat ing for an i nterpretat ion that 

wou ld benefit h imself persona l ly .  We g rant Christopher's request that the attorney fees 

be paid from the port ion of N icholas' share of the Res id uary Trust to be d istributed to 

Steven .  

We affi rm . 

WE CONCUR:  
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SUPERIOR COURT OF WASHINGTON FOR KJNG COUNTY 

In re the Matter of: 

Tony Vivolo Residuary Trust 
f/b/o Nicolas Vivolo and the 
Estate of Nick Vivolo 

NO. 23-4-03245-1 

ORDER ON PETITION FOR INSTRUCTIONS 
RE NICOLAS VIVOLO POWER OF 
APPOINTMENT 

THIS MATTER, having come before the Court on Trustee, Partners in Care's, 

Petition for Instructions re Nicolas Vivolo Power of Appointment, and Partners in Care 

having appeared by and through attorney Kameron L. Kirkevold ofHelsell Fetterman; and 

Steven Vivolo, individually and as Personal Representative of the Estate of Nicholas J. 

Vivolo, having appeared by and through attorney Jerrica Pierson Seeger of Des Moines 

Elder Law, and Christopher Vivolo having appeared by and through Ann T. Wilson of 

Stokes Lawrence P.S . ,  and the Court having reviewed the following pleadings: 

1) Petition for Instructions re Nicolas Vivolo Power of Appointment 

2) Response to : Partners in Care's Petition for Instructions Re: Nicholas Vivolo 

Power of Appointment (filed on behalf of Steven Vivolo) 

3) Christopher Vivolo 's  Response to Petition for Instructions Re Nicolas Vivolo 

Power of Appointment 

4) Declaration of Jason Crummer in Support of: Steven Vivolo's Response to 

Petition for Instructions re Nicholas Vivolo Power of Appointment 

ORDER ON PETITION FOR INSTRUCTIONS 

H E L S E L L  

F E T T E RM A N  

Helsell Fetterman LLP 
1 001 Fourth Avenue, Suite 4200 

Seattle, WA 98154- 1 1 54 
206.292. 1 144 WWW.HELSELL.COM 
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5) Declaration of W .  Tracy Codd in Support of: Steven Vivolo 's  Response to 

Petition for Instructions re Nicholas Vivolo Power of Appointment 

6) Steven Vivolo's Reply: Christopher Vivolo's Response to Petition for 

Instructions Regarding Nicholas Vivolo Power of Appointment 

And the Court having reviewed the above, and heard argument of counsel, the Court now 

makes the following: 

1 . 1  

1 .2 

1 .3 

I .  FINDINGS OF FACT & CONCLUSIONS OF LAW 

This Court has jurisdiction over this matter and the parties; 

Notice has been properly provided to persons entitled to notice. 

Nicholas Vivolo ("Nick") died testate on January 29, 2020, and his estate is  

currently being administered under King County Superior Court Cause No. 20-4-02 1 74-9 

KNT. Steven Vivolo was appointed personal representative of his estate on April 1 6, 2020; 

1 .4 In his Last Will and Testament, Nick Vivolo has effectively exercised his 

power of appointment over assets held in the GSTT Non-Exempt Trust in favor of Steven 

Vivolo. 

1 .5 Based on the language contained within the Last Will and Testament of Nick 

Vivolo, and without the need to consider evidence beyond the clear and unambiguous terms 

of said will, Nick Vivolo has not exercised his power of appointment with regard to assets 

held for his benefit in the Tony Vivolo Residuary Trust, and the assets held in said trust f/b/o 

Nick Vivolo shall pass pursuant to the terms of the Tony Vivolo Residuary Trust in the 

absence of an exercise of the power of appointment. 

ORDER ON PETITION FOR INSTRUCTIONS 

H E L S E L L  

F E T T E RM A N  

Helsel! Fetterman LLP 
1 001 Fourth Avenue, Suite 4200 

Seattle, WA 98154-1 1 54 
206.292. 1 1 44 WWW.HELSELL.COM 
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1 .6 The Tony Vivolo Residuary Trust provides that, where Nick Vivolo has not 

exercised his power of appointment, the remaining assets held in trust for his benefit at the 

time of his death shall be divided equally between the following individuals and entities : 

• Chris Vivolo outright and free of trust 
• Joe Vivolo outright and free of trust 
• Tony Vivolo Residual Trust f/b/o Steve Vivolo 
• Tony Vivolo Residual Trust f/b/o Vance Vivolo 

II. ORDER 

NOW THEREFORE, it is hereby ORDERED, ADJUDGED, and DECREED as 

follows: 

2 . 1  Partners in  Care, as Trustee of the Tony Vivolo Trust f/b/o Nick Vivolo, shall 

distribute the residuary assets of such trust in equal shares between the following persons 

and entities : 

• Christopher Vivolo outright and free of trust 
• Joe WoodyVivolo outright and free of trust 
• Tony Vivolo Residual Trust f/b/o Steve Vivolo 
• Tony Vivolo Residual Trust f/b/o Vance Vivolo 

Dated: __,Jt-J---+-�
,__.
�

----"-,,-
f,�-

HENRY H. JUDSON 

JUL 1 4 2023 

COURT COMMISSIONER 

Presented by: Copy Received: 

Des Moins Elder Law 

KAMERON L. KIRKEVOLD # 40829, 
Attorney for Partners In Care 

ORDER ON PETITION FOR INSTRUCTIONS 

Jerrica Pierson Seeger, WSBA # 44734 
Attorney for Steve Vivolo 

H E L S E L L  

F E T T E R M A N  

Helsell Fetterman LLP 
1 001  Fourth Avenue, Suite 4200 

Seattle, WA 98154-1 1 54 

206.292. 1 144 WWW.HELSELL.COM 
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1 .6 The Tony Vivolo Residuary Trust provides that, where Nick Vivolo has not 

exercised his power of appointment, the remaining assets held in trust for his benefit at the 

time of his death shall be divided equally between the following individuals and entities: 
• Chris Vivolo outright and free of trust 
• Joe Vivolo outright and free of trust 
• Tony Vivolo Residual Trust f/b/o Steve Vivolo 
• Tony Vivolo Residual Trust f/b/o Vance Vivolo 

II. ORDER 

NOW THEREFORE, it is hereby ORDERED, ADJUDGED, and DECREED as 

follows: 

2 . 1  Partners i n  Care, as Trustee of  the Tony Vivolo Trust f/b/o Nick Vivolo, shall 

distribute the residuary assets of such trust in equal shares between the following persons 

and entities: 

Dated: 

• Christopher Vivolo outright and free of trust 
• Joe Woody Vivolo outright and free of trust 
• Tony Vivolo Residual Trust f/b/o Steve Vivolo 
• Tony Vivolo Residual Trust f/b/o Vance Vivolo 

-----------

Judge/Court Commissioner 

Presented by: 

HELSELL FETTERMAN LLP 

KAMERON L. KIRKEVOLD # 40829, 
Attorney for Partners In Care 

ORDER ON PETITION FOR fNSTRUCTIONS 

Copy Received: 

Des Mains Elder Law 

Jerrica P,.i rson Seeger, WSBA # 44734 
----rtrumey for Steve Vivolo 

H E L S E L L  

F E T T E RM A N  

Helsell Fetterman LLP 
1 00 1  Fourth Avenue, Suite 4200 

Seattle, WA 981 54-1 154 
206.292.1 144 WWW.HELSELL.COM 
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